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Kat hl een Col eman Tytla, Esqg.
Matt hew G Berger, Esq.
For the d ai nmant

Mark W Qoerl atz, Esqg.
For the Enpl oyer/ Sel f-Insurer

BEFORE: DAVID W DI NARDI
Adm ni strative Law Judge

DECI SI ON AND ORDER - AWARDI NG BENEFI TS

This is a claimfor worker's conpensati on benefits under the
Longshore and Harbor Wbrkers' Conpensation Act, as anended (33
US C 8901, et seq.), herein referred to as the "Act." The
heari ng was hel d on Decenber 9, 1999 i n New London, Connecticut, at
which tinme all parties were given the opportunity to present
evi dence and oral argunents. The following references will be
used: TR for the official hearing transcript, ALJ EX for an
exhibit offered by this Admnistrative Law Judge, CX for a
Caimant's exhibit, JX for a Joint exhibit and RX for an Enpl oyer’s
exhibit. This decision is being rendered after having given full
consideration to the entire record.

Post - heari ng evidence has been admtted as:



Exhi bi t No. I tem Filing Date
CX 19 Attorney Coleman Tytla s fee petition 01/03/00
CX 20 Attorney Berger’s Fee Petition 01/03/00

The record was closed on January 3, 2000, as no further
docunents were fil ed.
Stipul ati ons and | ssues
The parties stipulate (JX 1), and | find:
1. The Act applies to this proceeding.

2. Claimant and the Enployer were in an enpl oyee-enpl oyer
relationship at the relevant tines.

3. On January 3, 1997, Cdaimant suffered an injury in the
course and scope of his maritinme enpl oynent.

4. Cl ai mant gave the Enployer notice of the injury in a
timely manner.

5. Claimant filed a tinmely claim for conpensation and the
Enmpl oyer filed a tinely notice of controversion.

6. The parties attended an informal conference on February
25, 1998.

7. The applicabl e average weekly wage i s $852. 00.

8. The Enployer voluntarily and w thout an award has paid
tenporary total conpensation fromthe day of the accident through
the present and continuing. Al nedical bills have been paid.

9. As aresult of the injury the ainmant is unable to return
to work as a Rigger at the Electric Boat Shipyard.

10. The Enpl oyer has not denonstrated the availability of
sui tabl e alternate enpl oynent.

11. The C ainmant’s condition becane per manent on February 10,
1998 when Dr. Radin stated the Cainmant was at maxi num nedi ca
i nprovenent and had suffered a 60% whole person inpairnent as a
result of the traumatic brain injury.



On the basis of the totality of this record,! | nake the
fol | ow ng:

Fi ndi ngs of Fact and Concl usions of Law

This Adm nistrative Law Judge, in arriving at a decision in
this matter, is entitled to determne the credibility of the
W tnesses, to weigh the evidence and draw his own inferences from
it, and he is not bound to accept the opinion or theory of any
particul ar nedi cal exam ner. Banks v. Chicago Gain Trimmers
Association, Inc., 390 U S. 459 (1968), reh. denied, 391 U S. 929
(1969); Todd Shipyards v. Donovan, 300 F.2d 741 (5th Gr. 1962);
Scott v. Tug Mate, Incorporated, 22 BRBS 164, 165, 167 (1989); Hite
v. Dresser Q@uiberson Punping, 22 BRBS 87, 91 (1989); Anderson V.
Todd Shipyard Corp., 22 BRBS 20, 22 (1989); Hughes v. Bethlehem
Steel Corp., 17 BRBS 153 (1985); Seaman v. Jacksonvill e Shipyard,
Inc., 14 BRBS 148.9 (1981); Brandt v. Avondal e Shipyards, Inc., 8
BRBS 698 (1978); Sargent v. Matson Terminal, Inc., 8 BRBS 564
(1978) .

The Act provides a presunption that a claimconmes within its
provisions. See 33 U S.C 8920(a). This Section 20 presunption
"applies as nmuch to the nexus between an enpl oyee's mal ady and his
enpl oynent activities as it does to any other aspect of a claim™
Swinton v. J. Frank Kelly, Inc., 554 F.2d 1075 (D.C. Cr. 1976),
cert. denied, 429 U S. 820 (1976). Claimant's uncontradicted
credible testinony alone may constitute sufficient proof of
physical injury. Golden v. Eller & Co., 8 BRBS 846 (1978), aff'd,
620 F.2d 71 (5th G r. 1980); Hanpton v. Bethlehem Steel Corp., 24
BRBS 141 (1990); Anderson v. Todd Shi pyards, supra, at 21; Mranda
v. Excavation Construction, Inc., 13 BRBS 882 (1981).

However, this statutory presunption does not di spense with the
requirement that a claim of injury nust be made in the first
instance, nor is it a substitute for the testinony necessary to
establish a "prima facie" case. The Suprenme Court has held that
“[a] prima facie ‘claimfor conpensation,’” to which the statutory
presunption refers, nmust at |least allege an injury that arose in
the course of enploynent as well as out of enploynent.” United
States Indus./Fed. Sheet Metal, Inc., v. Director, Ofice of
Wor kers' Conpensation Prograns, U.S. Dep’'t of Labor, 455 U. S. 608,
615 102 S. C. 1318, 14 BRBS 631, 633 (CRT) (1982), rev' g Riley v.
U.S. Indus./Fed. Sheet Metal, Inc., 627 F.2d 455 (D.C. Cr. 1980).
Mor eover, "the nmere existence of a physical inpairnment is plainly

insufficient to shift the burden of proof to the enployer.” 1d.
The presunption, though, is applicable once clainmant establishes
that he has sustained an injury, i.e., harmto his body. Preziosi

'A ai mant was excused from attending the hearing in view of
his serious nedical condition and as the Enpl oyer has accepted
the claim



v. Controlled Industries, 22 BRBS 468, 470 (1989); Brown v. Pacific
Dry Dock Industries, 22 BRBS 284, 285 (1989); Trask v. Lockheed
Shi pbui I ding and Construction Conpany, 17 BRBS 56, 59 (1985);
Kelaita v. Triple A Machine Shop, 13 BRBS 326 (1981).

To establish a prima facie claimfor conpensation, a clai mant
need not affirmatively establish a connection between work and
harm Rather, a claimant has the burden of establishing only that
(1) the claimnt sustained physical harm or pain and (2) an
accident occurred in the course of enploynent, or conditions
exi sted at work, which could have caused the harmor pain. Kier v.
Bet hl ehem Steel Corp., 16 BRBS 128 (1984); Kelaita, supra. Once
this prima facie case is established, a presunption is created
under Section 20(a) that the enployee's injury or death arose out
of enpl oynent. To rebut the presunption, the party opposing
entitlenent nust present substantial evidence proving the absence
of or severing the connection between such harm and enpl oynent or
wor ki ng condi tions. Parsons Corp. of California v. Director, OACP,
619 F.2d 38 (9th G r. 1980); Butler v. D strict Parking Managenent
Co., 363 F.2d 682 (D.C. Cr. 1966); Ranks v. Bath Iron Wbrks
Corp., 22 BRBS 301, 305 (1989); Kier, supra. Once cl ai mant
est abl i shes a physi cal harmand wor ki ng condi ti ons whi ch coul d have
caused or aggravated the harm or pain the burden shifts to the
enpl oyer to establish that claimant's conditi on was not caused or
aggravated by his enploynent. Brown v. Pacific Dry Dock, 22 BRBS
284 (1989); Rajotte v. General Dynamcs Corp., 18 BRBS 85 (1986).
If the presunption is rebutted, it no longer controls and the
record as a whole nust be evaluated to determne the issue of
causation. Del Vecchio v. Bowers, 296 U S. 280 (1935); Vol pe v.
Nort heast Marine Termnals, 671 F.2d 697 (2d Cr. 1981); Hol nes v.
Uni versal Maritine Serv. Corp., 29 BRBS 18 (1995). In such cases,
| must weigh all of the evidence relevant to the causation issue.
Sprague v. Director, OANCP, 688 F.2d 862 (1st Cr. 1982); Hol nes,
supra; MacDonald v. Trailer Marine Transport Corp., 18 BRBS 259
(1986).

In the case sub judice, Claimant alleges that the harmto his
bodily frame, i.e., his traumatic brain injury, resulted fromhis
January 3, 1997 serious accident at the Enployer's shipyard. The
Enpl oyer has i ntroduced no evi dence severing the connecti on between
such harmand Caimant's maritime enploynment. Thus, J aimant has
established a prinma facie claimthat such harmis a work-rel ated
injury, as shall now be di scussed.

I njury

The term"injury" neans accidental injury or death arising out
of and in the course of enploynent, and such occupati onal disease
or infection as arises naturally out of such enploynent or as
natural ly or unavoidably results fromsuch accidental injury. See
33 U.S.C 8902(2); U S Industries/Federal Sheet Metal, Inc., et
al., v. Director, Ofice of Wrkers Conpensation Prograns, U S
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Department of Labor, 455 U S. 608, 102 S.C. 1312 (1982), rev'g
Riley v. U S. Industries/Federal Sheet Metal, Inc., 627 F.2d 455
(D.C. Gr. 1980). A work-rel ated aggravation of a pre-existing
condition is an injury pursuant to Section 2(2) of the Act.
Gardner v. Bath Iron Wrks Corporation, 11 BRBS 556 (1979), aff'd
sub nom Gardner v. Director, OANCP, 640 F.2d 1385 (1st G r. 1981);
Preziosi v. Controlled Industries, 22 BRBS 468 (1989); Januszi ew cz
v. Sun Shipbuilding and Dry Dock Conpany, 22 BRBS 376 (1989)
(Deci si on and Order on Remand); Johnson v. Ingalls Shipbuilding, 22
BRBS 160 (1989); Madrid v. Coast Marine Construction, 22 BRBS 148
(1989). Moreover, the enploynent-related injury need not be the
sole cause, or primary factor, in a disability for conpensation
purposes. Rather, if an enploynment-related injury contributes to,
conbi nes with or aggravates a pre-existing disease or underlying
condition, the entire resultant disability is conpensable.
Strachan Shipping v. Nash, 782 F.2d 513 (5th Gr. 1986);
| ndependent Stevedore Co. v. O Leary, 357 F.2d 812 (9th Cr. 1966);
Kool ey v. Marine Industries Northwest, 22 BRBS 142 (1989); M jangos
v. Avondal e Shi pyards, Inc., 19 BRBS 15 (1986); Rajotte v. Ceneral
Dynam cs Corp., 18 BRBS 85 (1986). Al so, when clai mant sustains an
injury at work which is foll owed by the occurrence of a subsequent
injury or aggravation outside work, enployer is liable for the
entire disability if that subsequent injury is the natural and
unavoi dabl e consequence or result of the initial work injury.
Bl udworth Shipyard, Inc. v. Lira, 700 F.2d 1046 (5th Gr. 1983);
M jangos, supra; Hicks v. Pacific Marine & Supply Co., 14 BRBS 549
(1981). The terminjury includes the aggravation of a pre-existing
non-work-related condition or the conbination of work- and non-
wor k-rel ated conditions. Lopez v. Southern Stevedores, 23 BRBS 295
(1990); Care v. WWVATA, 21 BRBS 248 (1988).

Thi s cl osed record concl usively establishes, and | so find and
conclude, that Caimant sustained a traumatic brain injury on
January 3, 1997 in a shipyard accident, that the Enployer had
tinmely notice thereof, has authorized appropriate nedi cal care and
treatnent and has paid appropriate conpensation benefits to the
Claimant while he has been unable to return to work and that
Claimant tinely filed for benefits once a di spute arose between the
parties. |In fact, the crucial issue is the nature and extent of
Claimant’s disability, an issue | shall now resol ve.

Nat ure and Extent of Disability

It is axiomatic that disability under the Act is an econom c
concept based upon a nedi cal foundation. Quick v. Martin, 397 F. 2d
644 (D.C. Gr. 1968); Owens v. Traynor, 274 F. Supp. 770 (D. M.
1967), aff'd, 396 F.2d 783 (4th Cr. 1968), cert. denied, 393 U. S
962 (1968). Thus, the extent of disability cannot be neasured by
physi cal or nedical condition alone. Nardella v. Canpbell Machi ne,
Inc., 525 F.2d 46 (9th Cr. 1975). Consideration nust be given to
claimant' s age, education, industrial history and the availability
of work he can performafter the injury. Anmerican Miutual |Insurance
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Conmpany of Boston v. Jones, 426 F.2d 1263 (D.C. Cr. 1970). Even
arelatively mnor injury may lead to a finding of total disability
if it prevents the enployee from engaging in the only type of
gai nful enpl oynent for which he is qualified. (l1d. at 1266)

Cl ai mant has the burden of proving the nature and extent of
his disability without the benefit of the Section 20 presunption.
Carroll v. Hanover Bridge Marina, 17 BRBS 176 (1985); Huni gman v.
Sun Shi pbuilding & Dry Dock Co., 8 BRBS 141 (1978). However, once
cl ai mant has established that he is unable to return to his forner
enpl oynent because of a work-related injury or occupational
di sease, the burden shifts to the enployer to denonstrate the
availability of suitable alternative enploynent or realistic job
opportunities which claimant i s capabl e of perform ng and which he
could secure if he diligently tried. New Orleans (Gulfw de)
Stevedores v. Turner, 661 F.2d 1031 (5th Gr. 1981); Air Anerica v.
Director, 597 F.2d 773 (1st Cr. 1979); American Stevedores, Inc.
v. Sal zano, 538 F.2d 933 (2d Gr. 1976); Preziosi v. Controlled
| ndustries, 22 BRBS 468, 471 (1989); Elliott v. C & P Tel ephone
Co., 16 BRBS 89 (1984). Wiile daimnt generally need not show
that he has tried to obtain enploynent, Shell v. Tel edyne Movi bl e
O fshore, Inc., 14 BRBS 585 (1981), he bears the burden of
denonstrating his wllingness to work, Trans-State Dredging v.
Benefits Review Board, 731 F.2d 199 (4th Gr. 1984), once suitable
alternative enploynent is shown. WIson v. Dravo Corporation, 22
BRBS 463, 466 (1989); Royce v. Elrich Constructi on Conpany, 17 BRBS
156 (1985).

On the basis of the totality of this closed record, |I find and
conclude that Caimant has established that he cannot return to

work as a rigger. The burden thus rests upon the Enployer to
denonstrate the existence of suitable alternate enploynent in the
ar ea. | f the Enployer does not carry this burden, Caimnt is

entitled to a finding of total disability. American Stevedores,
Inc. v. Sal zano, 538 F.2d 933 (2d G r. 1976). Southern v. Farners
Export Conpany, 17 BRBS 64 (1985). In the case at bar, the
Enmpl oyer did not submt any evidence as to the availability of
suitable alternate enploynent. See Pilkington v. Sun Shi pbuil di ng
and Dry Dock Conpany, 9 BRBS 473 (1978), aff'd on reconsideration
after remand, 14 BRBS 119 (1981). See al so Bunbl e Bee Seaf oods v.
Director, OANCP, 629 F.2d 1327 (9th Gr. 1980). | therefore find
Cl aimant has had a total disability on and after January 4, 1997.

Claimant's injury has becone pernmanent. A permanent
disability is one which has continued for a |lengthy period and is
of lasting or indefinite duration, as distinguished fromone in
whi ch recovery nerely awaits a normal healing period. Cener a
Dynam cs Corporation v. Benefits Review Board, 565 F.2d 208 (2d
Cr. 1977); Watson v. Qulf Stevedore Corp., 400 F.2d 649 (5th Gr.
1968), cert. denied, 394 U S 976 (1969); Seidel v. Ceneral
Dynam cs Corp., 22 BRBS 403, 407 (1989); Stevens v. Lockheed
Shi pbui l ding Co., 22 BRBS 155, 157 (1989); Trask v. Lockheed



Shi pbui I di ng and Constructi on Conpany, 17 BRBS 56 (1985); Mason v.
Bender Welding & Machine Co., 16 BRBS 307, 309 (1984). The
traditi onal approach for determ ning whether aninjury i s permanent
or tenporary is to ascertain the date of "maximum nedi cal
i nprovenent." The determ nati on of when maxi nrumnedi cal i nprovenent
is reached so that claimant's disability my be said to be
permanent is primarily a question of fact based on nedical
evidence. Lozada v. Director, OANCP, 903 F. 2d 168, 23 BRBS 78 ( CRT)
(2d Cr. 1990); Hte v. Dresser Cuiberson Punping, 22 BRBS 87, 91
(1989); Care v. Washington Metropolitan Area Transit Authority, 21
BRBS 248 (1988); Wayland v. More Dry Dock, 21 BRBS 177 (1988);
Eckl ey v. Fi brex and Shi ppi ng Conpany, 21 BRBS 120 (1988); WIIlians
v. Ceneral Dynami cs Corp., 10 BRBS 915 (1979).

The Benefits Review Board has held that a determ nation that
claimant's disability is tenporary or pernmanent may not be based on
a prognosis that claimant's condition may inprove and becone
stationary at sone future tinme. Meecke v. |.S. O Personnel Support
Departnent, 10 BRBS 670 (1979). The Board has also held that a
di sability need not be "eternal or everlasting" to be permanent and
the possibility of a favorabl e change does not foreclose a finding
of permanent disability. Exxon Corporation v. Wiite, 617 F.2d 292
(5th Gr. 1980), aff'g 9 BRBS 138 (1978). Such future changes may
be considered in a Section 22 nodification proceedi ng when and if
they occur. Fleetwood v. Newport News Shipbuilding and Dry Dock
Conpany, 16 BRBS 282 (1984), aff'd, 776 F.2d 1225, 18 BRBS 12 ( CRT)
(4th CGr. 1985).

Per manent disability has been found where little hope exists
of eventual recovery, Air Anerica, Inc. v. Director, ONCP, 597 F. 2d
773 (1st Cir. 1979), where claimant has al ready undergone a | arge
nunber of treatnents over a long period of tine, Meecke v. 1.S. 0O
Per sonnel Support Departnent, 10 BRBS 670 (1979), even though there
is the possibility of favorable change from recommended surgery,
and where work wthin claimant's work restrictions is not
avai |l abl e, Bell v. Vol pe/ Head Construction Co., 11 BRBS 377 (1979),
and on the basis of claimant's credi ble conplaints of pain al one.
Eller and Co. v. Golden, 620 F.2d 71 (5th Cr. 1980). Furthernore,
there is no requirenent in the Act that nedical testinony be
i ntroduced, Ballard v. Newport News Shi pbuilding & Dry Dock Co., 8
BRBS 676 (1978); Ruiz v. Universal Maritime Service Corp., 8 BRBS
451 (1978), or that claimnt be bedridden to be totally disabl ed,
Watson v. @lf Stevedore Corp., 400 F.2d 649 (5th Gr. 1968)
Mor eover, the burden of proof in a tenporary total case is the sane
as in a permanent total case. Bell, supra. See also Walker v. AAF
Exchange Service, 5 BRBS 500 (1977); Swan v. GCeorge Hyman
Construction Corp., 3 BRBS 490 (1976). There is no requirenent
t hat cl ai mant undergo vocational rehabilitation testing prior to a
finding of permanent total disability, Mendez v. Bernuth Marine
Shi pping, Inc., 11 BRBS 21 (1979); Perry v. Stan Fl owers Conpany,
8 BRBS 533 (1978), and an award of permanent total disability may



be nodified based on a change of condition. Watson v. Q@ulf
St evedore Corp., supra.

An enpl oyee is considered permanently disabled if he has any
residual disability after reaching maxi num nedical inprovenent.
Lozada v. Ceneral Dynamics Corp., 903 F.2d 168, 23 BRBS 78 (CRI)
(2d Cir. 1990); Sinclair v. United Food & Commercial Wrkers, 13
BRBS 148 (1989); Trask v. Lockheed Shi pbuil di ng & Construction Co.,
17 BRBS 56 (1985). A condition is permanent if claimant is no
| onger wundergoing treatnment with a view towards inproving his
condition, Leech v. Service Engineering Co., 15 BRBS 18 (1982), or
if his condition has stabilized. Lusby v. Washington Metropolitan
Area Transit Authority, 13 BRBS 446 (1981). The Board has held
that an irreversible nmedical condition is permanent per se. Drake
v. Ceneral Dynamics Corp., 11 BRBS 288 (1979).

On the basis of totality of the record, | find and concl ude
that d aimant reached maxi num nedi cal inprovenent on February 9,
1998 and that he has been permanently and totally disabled from
February 10, 1998, according to the well-reasoned opinion of Dr.
Laurence Radin. (CX 15)

Medi cal Expenses

An Enpl oyer found liable for the paynent of conpensation is,
pursuant to Section 7(a) of the Act, responsible for those nedi cal
expenses reasonably and necessarily incurred as a result of a work-
related injury. Perez v. Sea-Land Services, Inc., 8 BRBS 130
(1978). The test is whether or not the treatnent is recogni zed as
appropriate by the nedi cal profession for the care and treatnent of
the injury. Col burn v. General Dynam cs Corp., 21 BRBS 219, 22
(1988); Barbour v. Wodward & Lothrop, Inc., 16 BRBS 300 (1984).
Entitlenent to nedical services is never tinme-barred where a
disability is related to a conpensable injury. Addison v. Ryan-
Wal sh St evedoring Conpany, 22 BRBS 32, 36 (1989); Myfield v.
Atlantic & Qulf Stevedores, 16 BRBS 228 (1984); Dean v. Marine
Termnals Corp., 7 BRBS 234 (1977). Furt hernore, an enpl oyee's
right to select his own physician, pursuant to Section 7(b), is
well settled. Bulone v. Universal Term nal and Stevedore Corp., 8
BRBS 515 (1978). dCdaimant is also entitled to reinbursenent for
reasonabl e travel expenses in seeking nedical care and treatnent
for his work-related injury. Tough v. Ceneral Dynam cs
Corporation, 22 BRBS 356 (1989); Glliam v. The Wstern Union
Tel egraph Co., 8 BRBS 278 (1978).

| nt er est
Al t hough not specifically authorized in the Act, it has been

accepted practice that interest at the rate of six (6) percent per
annumis assessed on all past due conpensation paynents. Avallone
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v. Todd Shipyards Corp., 10 BRBS 724 (1978). The Benefits Revi ew
Board and t he Federal Courts have previously upheld interest awards
on past due benefits to ensure that the enpl oyee receives the ful
anount of conpensation due. Watkins v. Newport News Shi pbuil ding
& Dry Dock Co., 8 BRBS 556 (1978), aff'd in pertinent part and
rev' d on ot her grounds sub nom Newport News v. Director, ONCP, 594
F.2d 986 (4th G r. 1979); Santos v. General Dynam cs Corp., 22 BRBS
226 (1989); Adams v. Newport News Shi pbuil ding, 22 BRBS 78 (1989);
Smth v. Ingalls Shipbuilding, 22 BRBS 26, 50 (1989); Caudill v.
Sea Tac Al aska Shipbuilding, 22 BRBS 10 (1988); Perry v. Carolina
Shi pping, 20 BRBS 90 (1987); Hoey v. Ceneral Dynamcs Corp., 17
BRBS 229 (1985). The Board concluded that inflationary trends in
our econony have rendered a fixed six percent rate no |onger
appropriate to further the purpose of making claimant whole, and
held that ". . . the fixed six percent rate should be replaced by
the rate enployed by the United States District Courts under 28
U S C 81961 (1982). This rate is periodically changed to refl ect
the yield on United States Treasury Bills . . " G ant v.
Portl and Stevedoring Conpany, 16 BRBS 267, 270 (1984) nmodi fi ed on
reconsi deration, 17 BRBS 20 (1985). Secti on 2(m of Pub. L. 97-258
provi ded t hat t he above provi si on woul d becone effective Cctober 1,
1982. This Order incorporates by reference this statute and
provides for its specific admnistrative application by the
District Director. The appropriate rate shall be determ ned as of
the filing date of this Decision and Order with the District
Director.

Section 14(e)

Claimant is not entitled to an award of additiona
conpensation, pursuant to the provisions of Section 14(e), as the
Enpl oyer has accepted the claim provided the necessary nedica
care and treatnent and voluntarily paid conpensation benefits from
the day of the accident to the present time and continuing. Ranps
v. Universal Dredging Corporation, 15 BRBS 140, 145 (1982); Garner
v. Adin Corp., 11 BRBS 502, 506 (1979).

Attorney's Fee

Claimant's attorneys, having successfully prosecuted this
matter, are entitled to a fee assessed agai nst the Enployer as a
self-insurer. Attorney Coleman-Tytla filed a fee application on
January 3, 2000 (CX 19), concerning services rendered and costs
incurred in representing C ai mant between July 9, 1999 and Decenber
9, 1999. Attorney Kathleen Col eman Tytla seeks a fee of $8,947.27
(i ncluding expenses) based on 44.25 hours of attorney tine at
$200. 00 per hour.

Attorney Berger also filed a fee petition on January 3, 2000
(CX 20) concerning services rendered and costs incurred in
representing C ai mant between February 27, 1998 and Decenber 11



1999. Attorney Berger seeks a fee of $5,622.85 (including expenses)
based on 31.05 hours of attorney tine at $175.00 per hour.

I n accordance with established practice, | will consider only
t hose services rendered and costs incurred after February 25, 1998,
the date of the informal conference. Services rendered prior to
this date should be submtted to the District Director for her
consi derati on.

In light of the nature and extent of the excellent |ega
services rendered to C ai mant by Attorney Col eman-Tytl a, the anount
of conpensation obtained for Caimant and the Enployer's |ack of
conments on the requested fee, | find a legal fee of $8,947.27
(i ncluding expenses) is reasonable and in accordance with the
criteria provided in the Act and regulations, 20 C. F. R §702.132,
and is hereby approved. The expenses are approved as reasonable
and necessary litigation expenses. M approval of the hourly rates
islimted to the factual situation herein and to the firmnenbers
identified in the fee petition.

In light of the nature and extent of the excellent |ega
services rendered to Caimant by Attorney Berger, the anmount of
conpensation obtained for daimant and the Enployer's |ack of
comments on the requested fee, | find a legal fee of $5,622.85
(i ncluding expenses) is reasonable and in accordance with the
criteria provided in the Act and regulations, 20 C. F. R §702.132,
and is hereby approved. The expenses are approved as reasonable
and necessary litigation expenses. M approval of the hourly rates
islimted to the factual situation herein and to the firmnenbers
identified in the fee petition.

ORDER

Based upon the foregoi ng Fi ndi ngs of Fact, Concl usions of Law
and upon the entire record, | issue the follow ng conpensation
order. The specific dollar conputations of the conpensation award
shall be admnistratively perforned by the District Director.

It is therefore ORDERED t hat:

1. The Enployer as a self-insurer shall pay to the C ai mant
conpensation for his tenporary total disability from January 4,
1997 t hrough February 9, 1998, based upon an average weekly wage of
$852. 00, such conpensation to be conputed in accordance wth
Section 8(b) of the Act.

2. Comrenci ng on February 10, 1998, and continuing unti
further Order of this Court, the Enpl oyer shall pay to the d ai mant
conpensation benefits for his permanent total disability, plus the
appl i cabl e annual adjustnents provided in Section 10 of the Act,
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based upon an average weekly wage of $852. 00, such conpensation to
be conputed in accordance wth Section 8(a) of the Act.

3. After the cessation of paynents by the Enpl oyer conti nui ng
benefits shall be paid, pursuant to Section 8(f) of the Act, from
t he Speci al Fund established in Section 44 of the Act until further
O der.

4. The Enployer shall receive credit for all anmounts of
conpensation previously paid to the Cainmant as a result of his
January 3, 1997 injury. The Enployer shall al so receive a refund,
wi th appropriate interest, of all overpaynents of conpensation nade
to C ai mant herein.

5. Interest shall be paid by the Enployer on all accrued
benefits at the T-bill rate applicable under 28 U S . C 81961
(1982), conputed from the date each paynent was originally due
until paid. The appropriate rate shall be determ ned as of the
filing date of this Decision and Order with the District Drector.

6. The Enployer shall furnish such reasonable, appropriate
and necessary nedical care and treatnent as the Cainmant's work-
related injury referenced herein may require, subject to the
provi sions of Section 7 of the Act.

7. The Enployer shall pay to Claimant's attorney, Kathleen
Col eman Tytla, the sum of $8,947.27 (including expenses) as a
reasonable fee for representing C aimant herein before the Ofice
of Adm nistrative Law Judges between July 9, 1999 and Decenber 9,
1999.

8. The Enpl oyer shall also pay to Attorney Matthew G Berger
t he sumof $5,622.85 (includi ng expenses) as a reasonabl e | egal fee
for representing C ai mant between February 27, 1998 and Decenber
11, 1999.

DAVI D W DI NARDI
Adm ni strative Law Judge

Dat ed:
Bost on, Massachusetts
DWD: pah: dr
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